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Chapter 1: Introduction

Suppose you’re driving on a desolate highway through the semiarid plateau of eastern Oregon on the way home to your birthplace in Winnemucca, Nevada at the end of your first year studying political philosophy at the University of Northern British Columbia. You daydream about the day you finish your studies, Homestead some land near your hometown, raise sheep, eat mutton, and write papers no one will ever read.

Just over the Nevada state line, you see a sign on the side of the road welcome you to “the Small Casino,” which stands alone in the middle of an otherwise empty landscape. While you were gone, your home state legalized gambling and someone built the Small Casino here to serve gamblers who drive down from population centers such as Bend and Walla Walla. You stop in for a free shrimp cocktail.

Except the fact that everyone chose to be here, nearly every axiomatic principle of distributive justice you learned in studies is violated inside the Small Casino. At every table the odds are stacked in favor of the house, and otherwise, it does a poor job of rewarding desert, merit, productivity, hard work, diligence, skill, or need. Some of the games do to some extent reward these desirable characteristics but all of the games incorporate a large element of luck and on average at every table the house always wins. Although people choose to be here, not everything can be dismissed as “option luck,” because they make their decisions against a background of brute luck inequalities: Gamblers with advantaged backgrounds tend to do better than others, and the house always wins. Although people choose to gamble, their decision to do so increases the effects of brute luck inequalities. Disadvantaged people don’t have the option to gamble in places that compensate for their disadvantages, but they choose to come to this place that accentuates their disadvantages.

Yet, as you stand at the bar munching your shrimp, you can’t think of any legitimate reason on which you could tell people they have to stop. Somehow, you happen to know that there are no compulsive gamblers here; everyone here is rational, fully informed adult who chose to come here to do what they are doing, knowing the risks and the inequities. They were free to stay away, but they chose to come to the Small Casino. There are plenty of other places to go and other resources to use; no one needs to spend time in the Small Casino if they don’t like it. You finish your free shrimp cocktail and leave without placing any bets—consuming something for nothing in violation of the principle of reciprocity.


Like everyone else who doesn’t like the Small Casino, you are free to ignore it.

Every year as you return home from your studies, the Small Casino has grown larger, more and more of the land and resources of Nevada are taken up and used for a purpose you want no part of. 

After about 20 years of study; you graduate, come of age; and head home to Winnemucca. When you reach the Nevada State Line, you pass under an arch over the road with a sign across it reading, “Welcome to the Big Casino.” You were mistaken about the Homestead Act; you should have known it was repealed 50 years before you were born. Long before you come of age, all the property in your homeland has been appropriated. From border to border, every piece of everything is owned by the Big Casino. You have nowhere to sleep and nothing to eat without the permission of the Big Casino. You can’t just take property and use it for your own purposes. If you want property you have to get it from the House.

You try to complain on the grounds of monopoly, but it turns out that the Big Casino is merely a loose association of Small Casinos. You can ignore any one of the Small Casinos, but wherever you go, you’re still inside the Big Casino. You have to go to them to get the property you need to survive and to build a decent life. 

The Big Casino is willing to let you buy in, to buy your own piece of whatever you want—whatever you think you need. All you have to do is to work for the Big Casino. If to make it in the interest of one of the owners to part with some of their property by providing some service, you can get your own property to do with as you will. So, you walk into a Small Casino and ask for a job. They say, “You want to work here, play roulette with the other applicants to help us determine whether we should hire you and in what capacity. After that you’ll play poker with the other employees to see how soon you will advance.” Another Small Casino asks you to try to your hand at the crap table, black jack, or the slot machines. Wherever you go whatever you do there involves a casino element. To some extent the Big Casino rewards merit, skill, desert, talent, hard work, and diligence in ways that are relevant to the performance of functions. To another extent it rewards luck or the skills needed to succeed at the games associated with the jobs rather than the skills need to perform the jobs themselves; and always the odds are stacked to favor the House.

Depending on the combination of your luck, your relevant abilities, you’re your irrelevant abilities, you might strike it rich and attain your independence in as little as one day or it could take a lifetime. If you succeed you have succeeded in the BIG Casino; you have become one of the shareholders of the Big Casino; you have become part of the House.


The Big Casino creates risk and unfairness, and it creates inequality in who is subject to the risks created by the casino system. The available work is varied and there is a choice of employers. You can work for anyone of them, but no matter which one you work for, you work in the Big Casino, and you serve the goals of the House on the its terms. You don’t have to work directly for the Big Casino. You can work for other gamblers but there is still a casino element in finding this work and their ability to reward you proportional to how well they have succeeded in the Big Casino. Two people who have never served the Big Casino either directly or indirectly have no property to reward each other with. Until you have earned your independence, you are subject to the Big Casino; your need for the means of survival forces you to accept its work, serving its goals, at its pay, under its conditions. The laws of the state make you a nominally free person, but the circumstances of the ownership in your state put you into involuntary servitude.

You are not free to ignore the Big Casino. You are not a free person. Although you can ignore any one of its constituent parts, you cannot ignore the whole which together they make up. You are not bound to any one master, but you are born in debt to the class of casino owners as a whole. You neither agreed to the laws and circumstances that brought about this situation, nor are you allowed to reject the role ascribed to you by it. The Big Casino neither derives from nor preserves your freedom.


Eventually, a band of philosopher-legislators starts a nonviolent, democratic revolution. They take over the Big Casino and rebuild it as the Big Cooperative in which everyone works together for democratically chosen goals. They intend to build a Big Cooperative that distributes its production fairly according to a democratically chosen theory of social justice, which might be equality of income, the difference principle, luck or welfare egalitarianism, resource egalitarianism, meritocracy, or others.

Unfortunately, the philosopher-legislators find that the gambling tables are infused into every part of society and that removing them is costly. Although removing some casino elements is pure beneficial, removing many of the casino elements from the economy either decreases the economy’s ability to turn effort into welfare or decreases freedom (by decreasing the choice of goals and actions available to individuals). They find also that no possible structure of the Big Casino eliminates the casino element. Even a system in which everyone does identical work for the identical rewards is lucky for those who like doing that kind of work for those rewards and unlucky for anyone who doesn’t fit into that mold. No matter what they do, to some extent the Big Cooperative is still a casino.

The philosopher-legislators have to make tradeoffs. Not only do they have to decide what goals to pursue; they have to decide which of the casino elements to tradeoff for achievement of their goals for fairness. To some extent the Big Cooperative Casino still rewards luck, irrelevant characteristics, and still stacks the deck in favor of the House. However, the philosopher-legislators decide that the Big Cooperative is good enough and fair enough that everyone is obliged to work for it. No one has access to the property they need to maintain their existence unless and until they work for the Big Cooperative Casino. Depending on its rules and your luck you might eventually be able to earn your independence, or you might not. 

Unfortunately for you, you are one of the people who don’t fit in. Perhaps, they’re meritocratic, and you’re egalitarian. Perhaps it’s the other way around. Whatever the goals of the cooperative project, they are not your goals. You don’t like the work, the terms, the rewards, your place in the hierarchy, or the goal of the joint project. If you can’t command better terms, you’d like to be left alone. You go before the Cooperative Complaints Review Board. They rule that you were right to object participation in the Big Casino, but now The Big Cooperative is reasonably fair, and now that it shares its fruits with you. They discuss whether you have an adequate range of good options and they decide that you do. Therefore, you are obliged to reciprocate. The Big Cooperative Casino will leave you alone but without food and without a place to sleep at night. If you want to be left alone with enough property to build a decent life for yourself, you have to fulfill your obligation for their goals first.


You cannot ignore the Big Cooperative any more than you could ignore the Big Casino. You are not free. You are not free to pursue you own goals until you have made it in the interest of the Big Cooperative to part with enough property to let you be independent. The laws of the state say that you are a free person, but the circumstances of the ownership in the state put you into involuntary servitude. You might be bound to a master who tries to be fair, but you are born in debt to the group that controls production and you must serve their goals on their terms. You neither agreed to the circumstances that brought about this situation, nor are you allowed to decline the role ascribed to you in this situation. You are still unfree.

The revolution failed to make you free because it failed to deal with the root cause of your unfreedom in the Big Casino: Individuals without property are obliged to work for the group that controls property before they can achieve even their bare subsistence, much less a decent life. Until there are no people without enough property to make them independent there will be people who are unfree.
The Problem

The story in the previous section is designed to illustrate two problems in the modern industrial economy as we know it: First, there is a casino element to the entire economy: Luck, nepotism, irrelevant requirements, and odds stacked in favor of those who are already advantaged by the system are a part of the way of the world. Unless everyone with a dollar to spend spends it according to some universally agreeable principle of fairness, the casino element will be there. Better rules might reduce that casino element, but there is very little hope that society can eliminate the casino element to everyone’s satisfaction.

Second, and more important, there is an aristocratic, or more accurately feudal, element to the modern industrial economy. By feudal, I mean an economy in which one group of people is born in debt whether it is to a class or a collective. The feudal period was characterized by rigid class distinctions and with subjects, who were born owing specific duties to specific members of the aristocracy. Today the aristocracy is reasonably fluid, and many working people accumulate property throughout their lives, but the defining element of feudalism remains: those without property must work for those with property to attain even their basic survival, much less a decent life. 

Indebtedness of the propertyless is not inherently a problem of class structure. I can imagine a society with an aristocratic but with lower-class that was not in debt to the aristocracy. I can imagine a classless society in which everyone is born in debt to the collective. In the second case one could say that the class of people who don’t like the collective project are indebted to the class of people who like it. But that stretches the definition of class considerably. Collective ownership of property or traditional, conditional welfare-state capitalism will not change the indebtedness of the propertyless, it will only change who is in debt to whom or how that debt can be fulfilled. Only independent access to property can change that fact.

In modern industrial societies as we know them, all children are born into a situation in which the laws of the state declare that everything—including the products of nature—is the property of someone else. To attain the property they need, they must convince someone from the group that controls property to part with some of it voluntarily. A few people receive gifts or inheritance; everyone else owes their labor to the propertied class for as long as it takes to attain their independence. Some will succeed very quickly because of skill or luck, but others spend their entire lives working in subordinate positions, dependent on the next paycheck from their employer to keep themselves fed and housed. Some people become homeless and some die of the many complications of deprivation. Most people have many options of how, when, and where they can work for the propertied class. Unlike the feudal period, they have the important option of being able to work for anyone with even a small amount of property, but they still begin in the position in which they must work, and they must work for someone else, not simply for themselves. Working for someone else means accepting a share of a joint product that might or might not be divided in a way that the individual believes is right. Being forced to work for others gives her little if any leverage to demand what she believes she deserves.

Strangely the feudal ownership system is often defended on the grounds of freedom, but this thesis argues that the feudal ownership neither follows from nor promotes individual freedom. The current distribution of property involves voluntary agreements only to a limited extent. The decision to privatize natural resources under terms of permanent, transferable ownership was made long ago with no input from the people who were made propertyless by that decision. Property is exchanged freely between owners, in ways that often negatively affect people who are not party to the agreements that created that property or authorize those exchanges. The poor did not choose to be born into a world where someone else owns everything, and they are not made free by a legal system that puts them in debt to the group that owns everything they need for their survival. This thesis argues that there is a way to build an economy that does follow from and promote freedom. Freedom is not a constraint on the “re”-distribution proposed in this work, but the motivation for it.

The problem is not the voluntary aspects of a market economy, but the involuntary aspects of the market as currently constituted. This statement reveals the orientation of this work. A just agreement in the eyes of all affected parties requires the voluntary agreement of all of those parties. One can be forced do something she was willing to do voluntary, but it is her willingness (her voluntary agreement that it is right to do it) that makes it just in her eyes. So called “libertarians” (hereafter right-libertarians) apply the principle of voluntary agreement selectively—to the exchange of property rights not to the assignment of property rights. They endorse a system of assignment of property rights that interferes with the freedom of many individuals and that is not a result of free interaction of individuals. They are not advocates of property rights but of property privileges for those who inherit advantages from the arbitrary assignment of property by government in the past. The goal of this thesis is to build up a theory of property rights that are not privileges and that follow from and support freedom for everyone.
The goal and plan of this work


The goal of this thesis is to derive four main conclusions from two main premises. They are stated very briefly (and perhaps cryptically) here, but they are elaborated more below and throughout the thesis. The first three is (1) the closest we can come to saying that something is just is that free people voluntarily agree to it. (2) The first premise requires a second defining freedom as effective control self ownership expressed in the shorthand of “the power to say no.” From these premises I argue for several conclusions: (1) A centrally important role of government is to protect individuals’ status as free people to assure that their individual interactions are voluntary. (2) Social decision making (including the assignment of property rights to external assets) should approximate voluntary agreement as much as possible. (3) This in turn implies a change in the definition of property that makes the government is a legitimate participant in transactions involving resources to protect individuals’ claims to them. (4) Both the protection of the effective control self ownership and the government’s protection of individuals’ claims to natural resources justify a policy in which the government provides a substantial, unconditional basic income guarantee.

The first chapter discusses the approach of justice as voluntary agreements (JVA): why it is important, its limits and how the conclusions of this thesis fit into the existing literature. The need for voluntary agreements is rooted in the belief that humans have equal moral worth and their own ethical integrity. There are issues that have no other moral character than agreement, but JVA is not proposed as moral truth, but as a fair process for dealing with disagreement in a world of ethical uncertainty. The basic method of JVA is that we only know we have justice when no one imposes anything on anyone else. The closest we can come to justice is to have the parties involved agree that a course of action is both in their interests and just (whatever their beliefs about moral truths). This is limited by the ability to bring the parties involved into the agreement. JVA is unable to say which side is right in a disagreement, but it offers a way to approximate voluntary agreement by taking into account the interests of those who remain outside and minimizing the impact of the agreement on them.

Chapter 2 defines freedom in the status sense of the word: A free person has the ability to have or to refuse cooperation with other willing people. To be genuinely voluntary, agreements must be made against a background in which everyone has secure status as a free individual. Status freedom can be called personal sovereignty, basic autonomy, or effective control self-ownership (ECSO). It comes from the widely accepted premise that people, as moral agents, cannot be subject to the control of others. The novelty in this definition is that it defines status freedom as the effective power to control one’s interactions.


Chapter 3 discusses what one needs to have that power necessary to secure ECSO freedom. It argues that ECSO freedom requires unconditional access to enough property to secure one’s basic needs and the ability to pursue some of what on desires. This argument means that some amount of equality of property is essential to ensure that everyone is a free person. This justification for a social minimum could be called “permanent starting gate equality,” which allows each person to retain a right to return to an acceptable starting point that secures their ECSO freedom regardless of any agreements made with others.

Chapter 4 presents several arguments for making the protection of ECSO freedom a centrally important goal of government. First, healthy adults have the ability to secure it for themselves given sufficient amount of property as long as no one interferes with them. The question then is not what gives an individual the right to it, but what gives others the right to take it away. Second, effective control self ownership is an inherent value for personal integrity. Third, ECSO freedom has an important instrumental goal in giving the individual the power to protect many of her other liberties and to protect herself from exploitation by others. 

Chapter 5 discusses the implications of justice as voluntary agreements on the distribution of property particularly focusing on the question of how land, natural resources, or any other assets external to an individual can become an individual’s personal property. It argues that the Lockean approach in which one person can unilaterally appropriate property does not work and that just property rights require the consent of others. 

Chapter 6 discusses how a division of property by consent could work under ideal conditions of unanimous agreement. It argues that unanimous consent cannot be expected to be achievable, but that society can approximate voluntary agreement under non-ideal circumstances. This is done by taking into account the interests of those who are unable to be brought into the agreement (including dissenters and future generations) and minimizing the negative impact of the agreement on them. The justification for holding a large share of property is the payment of taxes to compensate those who have less property—making it in their interest to recognize the larger shares of others. Essentially, the state takes a roll as the ultimate landlord (or steward of natural resources) renting out property to people in proportion for their willingness to pay redistributive taxation to make it in the interests of everyone else to support that property right.

Such a policy is a significant change in property rights regime, but the difference is not so much a difference in to whom property is assigned but in how property is defined. Too much political philosophy takes the definition of private property as given. The permanent, transmissible character traps people into thinking in terms of a dichotomy between an initial assignment (or appropriation or distribution) of property rights and subsequent exchanges of those property rights. Private property can be defined in many different ways and that do not include a permanent transmissible character and the dichotomy between an initially and subsequent distribution of property disappears. 
Why voluntary agreements?


I do not propose justice as voluntary agreements as a moral truth but as a process for the interaction of people with disagreement about moral truths. There might be an objective moral truth our there, but until someone can demonstrate that truth to everyone, it is not a settled matter of justice. Interactions have to be managed somehow given disagreements over moral truths. There are four reasons why the voluntary agreements structure is a desirable way to manage moral disagreement. First, many joint decisions have no other moral character other than agreement. Second, voluntary agreements protect personal integrity. Third, voluntary agreements are a safe procedure under ethical uncertainty. Fourth, voluntary agreements are a fair process for resolution of conflict. The next four sections deal with each of these justifications.
Many joint decisions have no other moral character other than agreement

Gilligan could paint his house red, blue, yellow, or any other color. If he is the sole proprietor, and if the production and display of different colors of paint has the same impact on everyone else, his decision has no moral character: There is not a morally right or wrong color for Gilligan to paint his own house. He can paint can paint his house whatever color he wants. It’s merely a matter of preference. If there is a wrong choice, it is not a moral wrong, but mistake in determining his own desires.


Many joint decisions are also merely matters of preference as long as everyone involved agrees; they take on a moral character only to the extent that it would be wrong for one person or group to force their preference on everyone else. Suppose Gilligan, Ginger, and Mary Ann are joint proprietors of a house. If they all agree, they can paint it black, white, pink, blue, you name it. Such a decision takes on a moral character only if the decision makers disagree and there is a possibility of some faction imposing its will on another faction.

Many social decisions have the same character. Should public transit rely more heavily on rail or bus? Should the park be on the east side and the industrial district on the west side there or vice versa? Should we live densely packed apartments with large public green space or dispersed houses with private green spaces? Which authors should be included in an English literature course? The moral character of these questions stems almost entirely from the fear that one faction will impose it on another. Even to the extent that housing and transportation decisions have environmental impact, much of the moral character of environmental policy involves the inability to bring future generations into an agreement.

The moral character of many environmental, social, and political decisions derives from controversies about the desires of people whose opinions are not included in the decision-making process such as future generations, foreigners, unrepresented minorities, and people who are incapable of making competent decisions. For example, suppose nearly everyone alive today wanted to paint the entire Grand Canyon in a nice looking aqua-marine. Would that be the right or wrong decision? Perhaps it would do environmental damage that would adversely affect animals, plants, or future generations. But suppose it caused no environmental damage. All the paint would harmlessly biodegrade within a few years. Perhaps, it would be wrong for even a large majority to alter an important natural feature against the wishes of a minority. But if all the people alive agreed and no other moral being were affected, even a decision like this would lose its moral character.

In some cases, even life-and-death decisions have no other moral character. Image a ship sinks leaving only one person, Gilligan, alive on in a lifeboat. He thinks that there is land to the east and that that he must row as fast as he can to the east to reach the land before his supplies run out. Suppose he is mistake and he should have rowed to the west, or he should have stayed where he was and waited for rescue. If so, he has made a tragic error, but there has been no injustice. The same is true for a group of people on the lifeboat. If they all agree on their strategy, they are capable of making a mistake, but not an injustice. Injustice can only occur when there is disagreement about what they should do. There could be injustice under apparent agreement. Suppose, Skipper is suicidal, and misleads the group into thinking he knows there is land nearby to the east when in fact he knows this strategy is the most likely to lead to destruction. Everyone agrees with the words that have been spoken, but the disagreement is that everyone else believes Skipper should be honest about what he knows.
Personal integrity


Although everyone’s value system is heavily influenced other people, forced imposition of someone else’s values is a serious threat to people’s core wellbeing, to their sense of self, and to their ability to live a life that they find meaningful. When people are forced to spend their lives working for someone else’s values, they lose a sense of personal integrity.


If one person’s value system tells her to impose her values against their will, acting on those values violates the personal integrity of others. It is not possible for all people to fulfill all actions their values might endorse without violating the integrity of others. But it is possible for everyone to be free from having others values imposed on them in the form of being forced to accept and to work for the goals and under the terms imposed by others. If people have the power to make and to refuse cooperative agreements with other willing people, they keep this level of sovereignty over their person integrity that keeps them from having other values imposed on them.
Ethics under uncertainty


Uncertainty effects ethical theory in three ways: First, are the theories we propose genuinely ethical? Although we do our best to discover good reliable theories, we are fallible and our reasoning could have an unseen flaw in it. Having people check and approve the theory is valuable, but hardly an insurance of infallibility. History contains plenty of examples of large numbers of people thinking they were doing the right thing while doing things that many more people today think are ethically inexcusable. Sometimes it is better to have no theory of justice than to be so sure of your theory of justice that it allows you to self-righteously impose your theory on others. Justice as voluntary agreements acts as a check on a theory of the just structure of society; in that by preventing a structure that forces people to participate, it forces the structure to be something that will elicit willing participation. If that does not ensure that the structure is just, it ensures that an unjust structure is not forced on anyone.

Second, will the institutions we put in place to create a just society actually work as intended? A truly ethical society requires not only a genuinely ethical theory but also a perfect understanding of how everything works. No matter how good the theory is going in, a lot can go wrong in implementation if we have an imperfect understanding of a complex world, all of which could give individuals a just reason to resist forced participation.

Third, can the ethical theory be misused maliciously? A good theory of an ethical system will not necessarily produce an ethical result if it is vulnerable to being manipulated or misused by those in power. A requirement for the widest possible agreement and minimal impact on those who are left outside the agreement is a strong check on this kind of behavior.

One important motivation for justice as voluntary agreements is a strategy of minimizing the maximum loss under ethical uncertainty. If we could be certain that an ethical theory is correct and that neither mistakes nor manipulation will keep it from being implemented properly, we would be more confident in forcing everyone to cooperate with it. But given the existence of uncertainty, it might be best to minimize the potential impact an ethical error could have on an individual. Building a system based on the maximum amount of consent and that is designed to preserve a high status of freedom is effort to minimize that impact.
A fair process for dealing with disagreement

The motivation for justice as voluntary agreements comes from the constructivist observation that ethical conflicts cannot be resolved in a conclusive way. Therefore, rather than searching for a moral truth to settle ethical differences, perhaps the best we can do is to search only for a fair procedure to manage ethical conflicts (Ronzoni 2004; O’Neill 1989; 2002). Like constructivism, this thesis seeks objectivity in the determination of a procedure without proposing that it can objectively determine moral truths. In that sense, this thesis is constructivist, but it is not constructivist in the way it determines the fair procedure. Or at least the procedure it uses to determine a fair structure is different from Rawlsian constructivism. 

Rawlsian constructivism seeks objective fairness by asking people to imagine a hypothetically fair agreement (Rawls 1972). Using the “veil of ignorance,” people to imagine an original position, in which no one knows what place they will have in society once a structure is created. The fair structure is what we imagine we would have chosen for the basic structure of society if it was the outcome of a negotiation from that hypothetical original position. Once that structure is determined, people are free to make whatever agreements they want within it. If people can agree on the original position and on what structure would have been determined in the original position, that structure is as close to objectively fair as possible. 

The methodology I am proposing is not opposed to Rawls’s method, but it is designed to shore up two weaknesses in it. First, justice as voluntary agreements necessarily is hard to reconcile with an obligation to follow a hypothetical agreement that one did not actually agree to. Second, it is unlikely that everyone will agree to anything, which creates the difficulty of what a justice structure should do with its dissenters—those who object to the chosen structure. Rawls (1988, 257) argues that society may dominate resources and refuse any support for people who refuse to participate, effectively forcing them to participate.


This thesis deals with these weaknesses by creating a literal rather than a hypothetical original position, which is less ideal but hopefully more practical. The object is not to imagine what structure would come out of a fair negotiation from a just original standpoint, but to imagine what structure puts people (both in private and social decision making) into a position into a just starting point for all of their negotiations. Although this structure would have to be approved by agreement to be implemented, I argue for a structure to facilitate agreement rather than for a structure as the results of (a hypothetical) agreement as Rawls does.

The theory in this thesis seeks objective fairness by putting individuals in a position in which they can make or refuse agreements with other people and to approximate that kind of decision making in social decisions. If group of people decide to participate in an agreement that each had the ability to stay out of, the resulting agreement—if not completely fair in everyone’s eyes—is as least sufficiently fair to make them choose it. Rather than asking people to imagine the outcome of a perfect hypothetical negotiation, JVA asks people to imagine a starting point for actual negotiation that is sufficient to let all participants decide whether the agreement is fair enough for them. In that way it no moral relies on a moral truth than constructivism. The goal of the literal agreement is not that voluntary agreement confers objective moral truth on the justice of that agreement, but that voluntary agreement is the best way to ensure that all parties—whatever their belief about moral truths—are satisfied with their interactions with others from the standpoints of justice, fairness, or desirability. Thus, no one is obliged to follow a hypothetical agreement they did not actually accept, and those who object to the structure must be allowed, to the greatest extend possible to sit out of the agreement.

One could make a constructivist case for justice as voluntary agreements by arguing that a society based on voluntary agreements is what we would choose from a fair starting point behind the veil of ignorance. But I do not think it is necessary. Certainly, voluntary agreement is important in Rawls, and if it was actually possible to create a just original position it would be more desirable than a hypothetical original position. What could better approximate of a just original position than putting people in the position in which they can make and refuse all agreements. Certainly, Rawls would want individuals to have the right to refuse under some circumstances: if and when decision makers erred or maliciously misused his structure and used it as a false justification for a bad system. But he is so confident that his structure will produce a just outcome that he does not give individuals the right to refuse participation in it.

Rawls seeks an overlapping consensus in which people of different beliefs about justice come support the structure that is fair to them. That is also what I am seeking and I’m trying to create an additional check by constraining a dominant group from demand the cooperation of dissenters while imposing a nation of a fair structure and desirable goals for the joint project. When all affected parties agree that interaction is desirable and meets their own criteria for justice, the subject is a settled matter of justice even if their beliefs about justice are extremely different. We might not be able to make a world that is purely just, but we can create a world in which as many interactions as possible are settled matters of justice. Rawls’s justice as fairness is an effort to create settled matters of justice by asking people to take an objective, disinterested perspective. Justice as voluntary agreements is the effort to create settled matters of justice by ensuring that all affected parties have the power to refuse. It is not likely that all decisions—especially social or national decisions that effect everyone—can attain the voluntary agreement of all effected parties, but it is possible to approximate voluntary agreement by seeking the widest possible agreement and attempting to minimize the impact on dissenters.

Chapter 2 discusses the difference in the treatment of dissenters in more detail, and other differences with Rawls come up throughout this work, but in its effort to create a fair structure for interaction without reference to moral truth, it is in a Rawlsian, constructivist spirit.
The Limits of Voluntary Agreements


The previous section argued that voluntary agreements are as close as we can get to justice under conditions of value pluralism. But justice as voluntary agreements is not capable of saying which side is right in a disagreement, and its applicability is limited by competence, error, and inclusiveness. Competence: not every relevant party is capable of making an agreement either become of mental ability or because of the information they have available. Inclusiveness: often relevant parties exist that cannot be brought into an agreement either because of incompetence, lack of proximity, or lack of a core in a multi-party agreement. Error or fallibility: even the most competent people are fallible and occasionally make decisions that turn out to be against their own interest. These limits affect the extent to which voluntary agreements can be employed and can be considered conclusive.

Justice as voluntary agreements applies to Arnie and Bob’s agreement on how to treat each other, but it says little about Arnie and Bob’s agreement on how to treat Charley. As long as Arnie and Bob are fully satisfied with their treatment of each other, and no one can convince them otherwise, there is no reason for anyone else to complain about it. However, no amount of agreement between Arnie and Bob about how treat Charley justifies their treatment of Charley as a “voluntary agreement.” Only an agreement with Charley makes treatment of Charley just in terms of JVA. The next three sections discuss these three limits on JVA. The last two subsections discuss inalienability of ECSO freedom and limited term of contracts as ways to deal with the limits of JVA.
Competence

Children, mentally incompetent adults, incapacitated adults, future generations, intelligent animals, unintelligent animals, sperm, eggs, fetuses, plants, machines, rocks, and all inanimate objects are incapable of entering into voluntary agreements with humans alive today. The level of agreement between humans capable of forming an agreement about how to treat people outside the agreement will not make it just, but the framework gives some help. The decision-making group can make three decisions about people and things that cannot be brought into an agreement: The decision making group can decide these things have no moral value, limited moral value, or full moral value. Justice as voluntary agreements is incapable of determining what things should be put into what categories. It is possible to make a big, costly mistake at that stage, but the answer will have to come from outside this structure. If JVA says anything at all about things that are given no moral standing by decision makes; it says merely that if a group decides a class of things has no moral value, they will treat it as such until something changes their minds or forces them to stop.

However, JVA can be of use for things with moral standing that are not capable of making agreements. If people or things with moral value are incapable of making an agreement, decision makers have the responsibility to take a fiduciary role for them. That is, to consider and to protect their interests as much as possible. 


The discussion in this thesis is limited human interaction, and so I will begin with the premise that all human beings have equal moral worth. The moral status of everything else is beyond the scope of this work. Children, infirmed people, incompetent people, and future generations fall into this category. Therefore, people have a responsibility to take a fiduciary role when make decisions that affect these groups. It is possible for healthy adults to put themselves into the position of children and infirmed people and make a reasonable their interests. We can try to take an impartial standpoint and imagine what the interests of incompetent individuals are and protect them accordingly. Once they become adults we can ask them how we did and gather more information. Importantly we can try to avoid decisions that commit today’s children to states of affairs they may object to when they become adults. The fact that we among ourselves about how to treat them does not necessarily mean that our treatment is correct, but in the absence of granting them the competence they lack, perhaps the best we can do is to consider what they would agree to if they had the ability to determine their own interests and to avoid making commitments for them that last once they become competent. However, the interests of those incapable of determining their own interests are not the focus of this work and I will set this issue aside.
Excluded individuals


Future generations do not necessarily have a right to be brought into existence under JVA, but if they will be brought into existence they have the same interests in property as everyone else, and they will have a great affect on the discussion of the allocation of property in Chapters 5 and 6. Future generations have as much claim to be party to a property agreement as the current generation or past generations. If so, the term of property rights any one generation can allocate is greatly limited, not only that property cannot be allocated in a way that denies ECSO freedom to a member of a future generation, but also future are not bound to follow property rules set by previous generations that are not in their interests.


Another class of people outside an agreement exists because of the difficulty (or impossibility) of making a unanimous agreement. Joint decision-making theory has many controversies but one thing that is not controversial is that unanimity is an unworkable joint decision-making rule. It is vulnerable to exploitation by lone dissenters looking for special privileges, and often it is impossible to find a “core” (an agreement that all will voluntarily agree to). In private decision-making it is often possible to decide not to cooperate if there is no core. For example, imagine three people want to buy a piece of property together, but they find no satisfactory arrangement of how to divide it between them. They could simply decide not to buy property together. But social decisions do not always have that option. The members of society are stuck together often find that no arrangement for joint use and/or division of that property satisfies everyone. Any decision they could possibly make imposes something on someone that they did not want. In situations like this, a majority has to impose something on a minority, and therefore, full justice by voluntary agreement is impossible, but it can be approximated. Chapter 6 discusses two limits to majority suggested by the effort to approximate voluntary agreements: protect the minorities (and everyone’s) ECSO freedom, and attempt to minimize the impact of a majority’s decision on the lives of dissenting minorities, giving them the maximum possibility to live apart from the system of social cooperation and to set up their own alternative systems of cooperation.

This is not to say that the minority’s opinion is necessarily more correct. A social arrangement is not fully just in the absence of unanimity and this justifies a consideration of the desires of dissenting minorities to live their lives in their own way to the greatest extent possible, but it does not say that the fact that the majority’s decision went against them means they were treated unjustly. All sides express an opinion on how society should be organized, either could be and neither must necessarily be correct. 

Return to the lifeboat example. Suppose that one group of people are convinced that they must row east to survive. The other group is convinced that the must sit still and wait for rescue. Justice as voluntary agreements cannot tell which side is right. The right side is the side that is right about an uncertain fact. If it were possible to split the boat in two sea-worthy boats, each group could pursue its desired strategy and there would be no injustice, but that is no possible. They must make one decision for everyone. Their hope of reaching justice in terms of JVA is of exchanging the information behind their beliefs and trying to find an agreement. If they remain deadlocked, they do not have the opportunity for justice as a voluntary agreement: one side will end up imposing its will on the other and only a further revelation of facts will tell whether it was the right thing to do. Some social decisions such as whether or not go to war have this characteristic in which one decision must be made for everyone, but many, especially in the allocation and distribution of property do not have this character and division or compensation is possible.

When agreement is absent, self defense becomes necessary even though it cannot be a settle matter of justice. The justification of self defense is beyond the scope of this thesis, but Otsuka (2003, 57-85) has a very good discussion of self protection. I will say only two things about the application of it in the context of justice as voluntary agreements. 

First, self protection applies not only to criminal justice but also to civil justice. Self-protection can justify full or partial restriction of ECSO freedom for people who have harmed or threatened others. Criminal conviction or civil conviction involving injury, wrongful death, child support, destruction of property, or other damages can be viewed as instances in which people have taken on a burden by forcing costs on others without their prior agreement. JVA is meant to imply that people cannot have costs forced on them without their agreement, but it is not meant to imply that people can force costs on others without giving restitution simply because they do not agree to it. Once people has taken on such a burden, they should not have the power to put down, but a method of extract restitution that made minimum interference with ECSO freedom would be preferable as long as it didn’t encourage the application of more unwanted force.

Second, ethical uncertainty implies that the primary role of criminal justice and national defense is self-defense. The primary aim of holding criminals in prison is not to punish, deter, or rehabilitate, but to separate them from those they might harm. It should therefore, be as humane as possible. This implies a doctrine of minimum necessary force, but I will not discuss it here.

Instead, I confine the discussion to lawful dissenters—those who hold a dissenting opinion about social decisions but do not attempt to impose their will on or harm others. These people can often be compensated for their loss in a way that it cannot work for the person in the lifeboat who believes rowing will cause everyone’s death. Compensation of lawful dissenting minorities is a large part of the subject of Chapter 6, but the minimum necessary protection for lawful dissenters is to maintain their ECSO freedom because a social decision that takes their ECSO freedom away not only imposes an unwanted social policy on them but also makes them unable to protect themselves from unwanted private arrangements.
Fallibility


Human fallibility is both a justification for and a limitation on justice as voluntary agreements. Presumably a morally infallible being could justly impose her will on anyone, but fallible humans should avoid imposing their will on others. However, fallibility also means that generally competent individual can give informed consent that they come to regret, possibly becoming convinced that their earlier agreement was unjust. For example, Gilligan, Ginger, and Mary Anne agree to share an apartment and to resolve all disputes by majority rule. Later, Gilligan finds that there are many more disputes than he expected and he is always in the minority. He increasingly finds the demands of the others unreasonable. Although he knew going in that something like this was possible, now that it’s happened, he disagrees with the system and thinks he is being treated unjustly. Justice as voluntary agreements requires a settled agreement that people with different beliefs about moral truths both agree to and agree is just. When a person no longer believes in the justice of her earlier agreements, justice as agreement is in conflict between her earlier agreement and her current disagreement.

Any agreement has to strike a balance between the desire of the contracting parties for a commitment they can rely on and their desire to get out of a commitment made in error. It is not desirable to make no lasting agreements because parties might change their mind, but neither is it desirable to force people to live with a bad agreement for eternity. This implies some limits should be place on voluntary agreements including that they should have a limited term and that people should not be able to mortgage their freedom.
Inalienability of Effective Control Self Ownership

One consequence of fallibility is that ECSO freedom should be inalienable or at least that the government should not assist any person in alienating it. The government cannot and should not prohibit people from every error they might possibly make; to do so could not be consistent with a theory of justice dependent on voluntary agreement. But JVA could not be fulfilled if people alienate their freedom to make and refuse agreements. Agreements, as argued here, can be just only when they are made against a background of freedom. Even if people freely give up their freedom, once it is gone, none of the subsequent decisions meet the criteria of justice. In that case, the individual’s current disagreement with the force applied to her trumps her past agreement to subject herself to force.

The government’s responsibility to making ECSO freedom inalienable has precedence in contract law. Modern contract law doesn’t allow people to contract themselves into slavery or any similar status. There are limits to the rights that some one can abrogate by contract and procedures by which someone can dissolve a contract. An opera singer can sign a contact promising to sing with a touring company for the next two years. If she changes her mind and refuses to perform, she pays a financial penalty for breech of contract, but she cannot face imprisonment or corporal punishment or any other denial of her status as a free person for failure to fulfill her contract. 


Chapter 2 argues that severe economic deprivation is a serious threat to an individual’s ECSO freedom. If that argument is successful, it implies the same kind of economic prohibitions against selling oneself into slavery should apply to protecting people from severe economic deprivation. The two chapters dealing with property rights argue that it will be possible to make ECSO freedom inalienable simply by the government refusing to assist in its alienation by refusing to honor any contract alienating their claim to the property they need to maintain their free status.

This discussion is not meant to imply that self-alienation is the major reason why people lack ECSO freedom. Few of the poor began life with enough property to secure their freedom and then squandered it. The major reason people lack the property they need to secure their freedom is rules made by current and past governments without the consent of the people who were made propertyless by those rules, and it is to this problem that most of this thesis is directed.
Limited term and impact of joint decisions

Both the problem of fallibility and the inability to bring everyone (including dissenting minorities and future generations) into an agreement imply important limits on social decision making especially in regard to the privatization of external assets. Suppose a current majority cedes permanent control over an asset to Bob despite the objections of a minority. Decades later, a new majority-sized coalition comes into existence made up of surviving members of old minority, a new generation of different-thinking individuals, and members of the original majority who have changed their minds. This new majority objects to the privatization of that asset. If the earlier majority led Bob to believe he had a permanent immutable claim to that asset, they have either denied the future majority a right to participate in the decision to privatize that asset or they have given Bob a false expectation. Chapter 5 argues that Lockean and Nozickian theories of appropriation of permanent ownership regardless of the consent of future generations does not work, but Chapter 6 argues that a balance can be struck between people’s desire for long-term claims to assets and the next generation’s right to change the terms at some point. This balance could take the form of limited-term asset holdings, or it could involve permanent holdings in which the government retains the right to tax and to revise the tax rate.
The place of this theory among recent literature

In addition to the relationship with constructivism described above, it is important to discuss the relationship between this project and three other areas of political philosophy literature—right-libertarianism, left-libertarianism, and republicanism. This thesis is largely an opposition to the right-libertarian argument (represented primarily by Nozick) that freedom implies a form of market economy in which a small group owns all the property and owes nothing to those without property. Essentially, this thesis argues for using left-libertarian tools to secure something like republican freedom for everyone without violating the libertarian freedom of anyone. This section discusses the relationship of this thesis to these three parts of the literature.
Right-Libertarian freedom and the pattern versus process of distribution


This thesis contains to main criticism directed at Nozickian right-libertarianism: the Lockean form of appropriation does not follow from freedom and untaxed trade of assets appropriated in that manner without compensation of those who are not able to appropriate assets does not preserve freedom. The first of these criticisms (elaborated in Chapter 5) is introduced above. The second (elaborated in Chapter 2) needs to be introduced here. 

Robert Nozick (1974) argues that justice should not be concerned with the pattern of distribution but with the process of distribution. A distribution is not just because it reaches a certain level of equality, but because it was brought about by just interaction. Furthermore, liberty can upset patterns of equality the government might try to maintain forcing the government to interfere with individual liberty to maintain such a pattern. Gerald Cohen (1995) responds that some highly unequal patterns of distribution are themselves a threat to the liberty of the less advantaged no matter how they came about. Even a pattern established by the free interaction of individuals is a threat to liberty if it causes great disadvantage to some. If the two are both right: Liberty upsets patterns. Patterns upset liberty (even if those patterns follow from liberty). If so, liberty upsets liberty. Cohen concludes that liberty in Nozick’s sense of self-ownership should not be the primary concern of justice. But for those of us who are still consider self-ownership as a primary concern of social justice, what do we do if liberty upsets liberty? One goal of this project is to answer that question.

The answer given to that question in Chapters 2 – 5 is that the pattern must be bounded in such a way to ensure that everyone has enough property to ensure their effective control self-ownership. It is preferable if this can be done without restricting other freedoms. But one value of this theory is that it helps determine which liberties are most important to protect. Every law, every rule, and every property right restricts someone’s freedom to do something. A simple assertion of the principle of “liberty” tells us nothing about which liberties to protect first, but an examination of the core freedoms that assure effective control self-ownership does imply a priority.


The priority of status freedom does not imply the maintenance of a rigid pattern for the distribution of property. The reason for the limit is not for the good of the pattern itself but to maintain the freedom of individuals over their interaction.
Republicanism and the dichotomous aspect of freedom

Chapter 2 defines freedom in the status sense of the word as Effective Control Self Ownership (ECSO): the ability to make and refuse interaction with other willing people or, for short, ECSO freedom is the power to say no. 


ECSO freedom has some similarity to republican definitions of freedom such as Pettit’s nondomination, and most especially, the concept of “libertas” that Skinner (1998) translated from Livy as, “the ability ‘to stand upright by means of one’s own strength without depending on the will of anyone else.’” It also has similarities to one part of Marx’s theory of exploitation, Raz’s autonomy, Stuart White’s idea of ethical agency, Elizabeth Anderson’s freedom from oppression, and notions of freedom in Rousseau and other sources. However, Chapter 2 also argues that ECSO freedom is in some ways broader and in some ways narrower than most of these definitions. 

ECSO freedom is broad in the sense that it asserts that a free individual has control over all her personal interactions, but it is narrow because it also implies limits on what the state can do to secure this freedom. An understanding of freedom as the power or the ability to do something is a “positive” understanding of freedom, which is often thought to correspond with the right of a central authority to force one individual to aid another to attain that power. But when the power that the state is authorized to promote is the power to make and refuse interactions with other willing people, the state would seem to have little authority to force anyone to do anything. How then can it both protect and promote ECSO freedom?

One answer to that question is simply that even if one is concerned only with negative freedom one must have a positive theory of freedom to determine which negative freedoms deserve the most protection. If there are two different liberties, and the government could protect only one or the other, a simple of assertion of the protection of negative liberty or the “no-harm” principle does not tell which should be the first priority for government protection. But if the loss of one liberty threatens ECSO freedom and the loss of the other does not, ECSO freedom proposes a theory of which of these freedoms is most important to protect. Chapter 2 argues that for healthy, mentally competent adults, the denial of ECSO freedom is a denial of “negative” freedom. And therefore, for the most part, the protection of ECSO freedom is the protection of negative liberty. 

However, Chapters 5 and 6 discuss a more important answer to that question that moves outside of the dichotomy of negative and positive liberty, and brings out the left-libertarian origins of this work.
Left-libertarianism


The left-libertarian school of thought goes back to Paine, George, and Spencer and includes modern theorists such as Steiner, Otsuka, and Van Parijs. It begins from two central tenets: all humans own themselves and all humans have equal claim to external assets (defined below as anything external to a human being). Left-libertarians go on to argue that at least some external assets should be treated as common property, either arguing for equal access to or equalization of the value of land, natural resources and whatever else fits into the category of external assets or common property. There is disagreement among left-libertarians about exactly what qualifies as common property, but the usual method for handling it is a tax to equalize the market value of it, maintaining “resource equality.”

Justice as voluntary agreements implies both self-ownership and equal claim to ownership of everything else, and in that sense it is left-libertarian, but it does not draw the conclusion that therefore a complete equalization of the value of external assets is the necessary conclusion or even a very helpful description of a policy. The first responsibility of government (under the theory outline Chapters 2 – 4) is to protect everyone’s ECSO freedom, which could under some circumstances involve giving a disproportionate share of external assets (or a disproportionate share of the value of external assets) to certain disadvantaged individuals. The second responsibility of government (under the theory outlined in Chapters 5 and 6) is to be the steward of every individual’s claim to common ownership of external assets—to ensure that the use of external assets reflects a general agreement. This cannot simply be described as “resource equality” for two reasons.

First, there is not fixed rate at which services can be traded for assets other than whatever settlement people happen to negotiate. A collective agreement for the use of external assets could involve trading a larger share of assets to some advantaged people in exchange for a service that benefits everyone else. The simple idea of taxing resources and not labor ignores the fact that there are many possible equilibrium prices of labor and resources and much of what the government does affects these prices. The price of natural resources is the rate at which external assets are traded for labor, changing the price of natural resources inherently changes the price of labor. Under justice as voluntary agreements these prices are one of the key factors to be negotiated, not taken for granted as the slogan, tax resources not labor, implies.

Second, “resource equality” is not a very meaningful phrase in the context of the complexity of the problem of collective ownership of resources. External assets are extremely heterogeneous; the government could simply auction them all off, distribute the proceeds equally to achieve a kind of resource equality, but its decision is far more complex. It must determine (1) how much of each resource to privatize, (2) at what cost, (3) and the length, terms, and rules of private holding. It must also determine (4) what resources to use collectively and (5) what resources to hold in reserve for future generations. Everyone one of these decisions will make some people better off and others worse off. If the government distributes the proceeds from these transactions equally, it has some claim to be providing “resource equality,” but if resource equality applies to many different distributions that involve very different levels of welfare for different individuals, the term resource equality is of limited value and certainly the term understates the responsibility of government as a steward for common resources. For example, suppose the government decides it needs to protect its oil resources more than its coal resources. People who like to buy coal are made better off by this decision and people who like to buy oil are made worse off by this decision even though both have the same right to buy resources from the government at the going rate.

The government’s ability to control external assets provides the second answer to the question of how it can protect and promote ECSO freedom without also violating anyone’s ECSO freedom. By setting the incentives for what one must do to attain external assets the government can attain the voluntary cooperation of individuals for the promotion of ECSO freedom without using force that violates their self-ownership.

This argument implies a function of government that lies outside the realm of simple protection of negative freedom, but it does not imply any violation negative freedom. Chapter 6 discusses this role of the state (the management of external assets) as a distinct function of government, for which the assertion of a principle like negative liberty gives little help in understanding. The management of common assets divides into two board functions: control of external assets held in common, and the distribution of (or the setting of rules for the distribution of) privatized external assets. There are many different divisions of and uses for common assets that preserve everyone’s ECSO freedom. The question of which one of them is most just probably cannot be answered definitively, but for the purposes here, the question does not require a definitive answer. Many different patterns of use and ownership of external assets are equally just as long as they reflect a general agreement among the affected parties.
Definitions

I use some terms in very specific ways throughout this work. I borrow some of these terms from economics and use them in very technical ways that require clear definitions. I define them here rather than waiting for each of them to come up and interrupting the flow of the argument for sometimes lengthy definitions. I most cases, I use these words consistently with their common uses or their technical uses in economics or philosophy, but if not, as long as my use of them is clear, it is the concepts that are important, not the words.
Society


I use the term “rights” here almost exclusively to mean legal rights rather than natural rights or human rights. I begin with the premise that we cannot approach justice without voluntary agreements between free individuals, and then examine what legal rights are needed to protect that process without discussing human rights that exist morally. However, one could write virtually the same theory in the language of natural rights discussing a right to effective control self-ownership, and a right to an equal claim to land and natural resources. I think the difference between such a theory and this one would be purely semantic, but I won’t try to examine it.

“Society” here means everyone in a given region acting with or without coordination. I will not discuss the issue of the boundaries of society—whether there is only one global society or how regional societies could be divided from each other. That issue is simply beyond the scope of this work. This work’s primary concern with society is the relationship between individual and society rather than the boundaries of society, which are difficult to draw because there is a conflict between what society is and what we would like it to be. Society is a group of people who are stuck together by the limitations of time and space. We would like society to be a voluntary group of people interacting for mutual benefit. For this, I use the term “the system of social cooperation,” although social cooperation may not always be voluntary or mutually beneficial. The system of social cooperation is synonymous with the economy
 including both its private and government controlled production and exchange but not private home production for individual benefit without exchange. In many ways, to be a part of the system of social cooperation is to be a part of society, and in this membership in society or at least participation in society can be voluntary.

“Social decision making” includes government decision making, and the total effects of individual decisions. The government’s decision to put a post office in every town and not to put a conservation office in every town is a social decision. The resulting effect of the decisions of millions of individuals operating without coordination that put a grocery store in every town but do not put a jewelry store in every town is also a social decision. The question of whether a particular social decision should be made without coordination or who should coordinate it (government, corporations, or some other entity) is an important issue, but it should not be confused by thinking of coordinated decisions as somehow more social than uncoordinated decisions. Society is as much responsible for what it does without coordination as what it does with coordination. Uncoordinated social decisions are not the moral equivalent of a force of nature; they are decisions that society has made through the method of uncoordinated social interaction.

I use the device of imagining one-on-one interaction between an individual and society. If society is large the impact of any one individual on social decision making is negligible (except possibly for a few a powerful leaders), and therefore, we can look at an individual as someone who interacts with society rather than as someone who affects social decisions. This applies in two ways: First, an individual can fairly look at society as an external entity and ask whether he is treated fairly by that entity and whether it is just and in her interest to interact with that entity. Is everyone else, as a society, treating me fairly? Second, society (or every individual that makes it up) has the responsibility to look at social decision making as an external force to other individuals. Are we as a society being fair to every other individual?

In other words, I speak of any particular individual as something apart from society even though society is made up of individuals. The importance of the external view of society will be argued later; here it is only meant to be explained. It is not meant to say that an individual is truly separate from society, but that she has negligible control over it. It applies not only in relationship to interactions between an individual and government, but the relationship between an individual and the sum total of all coordinated and uncoordinated actions of everyone else. To any one individual, society is a huge, powerful entity that she does not control and that may or may not be benign. To a group small enough to have negligible impact on social decision making, society also has this external quality.
Goods, assets, and property


I use the economic definition of a “good:” A good is anything that a person values. It does not have to be something that has market value; it can be anything that people believe is desirable in some way. Goods do not have to be physical objects. Software, time, a beautiful sky, a day at the races, a night at the opera, friendship, the right to free speech, and any form of property rights are all goods. Goods are defined in opposition to “bads,” which are things that have negative value, such as trash, pollution, and ill will. In some cases one person’s good can be another’s bad.

Goods can be defined and divided in many different ways. Any way of physically dividing a good creates two separate things that may or may not be goods. Cutting a ball in two might produce two usable pieces of rubber that have some value as goods, or it might produce to useless bads. There are also non-physical ways to divide goods. The right to use a ball on Monday, Wednesday, Friday, and every-other Sunday is a good even though it is only a (nonphysical) portion of the entire ball. One person could have the right to possess and use the ball in any way she wants as long as she pays another person rent for it. The right to that ball under those conditions is a good, although it is a different kind of good than the ball. Similarly, the right to receive rental income from the ball for one year during which time one is prohibited even from touching it, is a good. Any form of property rights over the ball is a good that is not quite the same as the ball itself.

There are several ways to divide the concept of goods one is between those that are part of a person and those that are not. A person’s body parts, abilities, talents, thoughts, memories, and emotions are also goods. These are called “internal assets” because they make up part of a person’s self. The term “external assets” applies everything else. That is, an external asset is any good that is not a part of a person’s self (Van Parijs 1995), including land, other natural resources, the things we make out of them, social position, and knowledge or valuable objects left by previous generations.


A second way to divide the concept of goods is between “resources,” “finished products,” and “consumption goods.” Resources are things that are used to produce other goods. They include natural resources but also finished products such as machine tools. Finish products are any good that has been altered in the production process and are in its final form. It includes consumption goods such as pool tables and resources such as trucks. Consumption goods are goods that are used directly by the consumer to fulfill her own needs or wants but not to produce anything else for exchange with others. Consumption goods include many finished products but they can also include natural resources that are enjoyed directly by consumers such as a park of a sunset.

“Property” is often used in two different ways. The first simply refers to any good that is capable of being owned. Physical objects are property, and use-rights per unit time are property. A theater is property. The nontransferable right to sit in seat 5A of that theater (between 7 and 11PM on a certain night three months in the future during a performance of “A Long Day’s Journey Into Night” conditional on the holder of this right not using a cellular phone during this time) is also property.

The second definition of property refers only to a subset of the first definition of property: specifically, external assets capable of generating income. Someone who does not have enough wealth to devote any of it to investment is often called propertyless, but by this we don’t mean that he owns no clothes. I use property in both ways, but I think the meaning is clear from context in each case. I also use the term “property rights” when it is important to distinguish from physical property and the right to that property.


“Ownership” is the conditional of having a property right. Honoré provides an excellent analysis of ownership from the standpoint of legal theory. It will take some exposition to make the legal theory definition of ownership work with the economic definition of good, because the two disciplines tend to look at these similar questions in different ways. Honoré defines full ownership as, “the greatest possible interest in a thing which a mature system of law recognizes” (p. 162). By ownership he means, “the liberal concept of full individual ownership, rather than any more restricted notion to which the same label may be attached in certain contexts” (p. 161). Honoré is concerned with determining the ownership of physical goods rather than particular use rights. For example, he wishes to determine under what conditions person X can be said to own a house despite having lent or leased it to someone else, or does a tenant or a landlord have the greater interest in the good defined as a house?

Economists define both the tenant and the landlord as “owners” of different nonphysical goods, while Honoré defines the good as the physical asset, the house, and defines certain kinds of holdings as less than full ownership in that house. An economist can say the tenant owns a good A, defined as the right to use the house for one year conditional on making specified payments and returning it in specified condition at then end of one year, and that the landlord owns good B defined is right to receive payments for one year and the house in a specified condition at the end of the year. Honoré is concerned instead with who has the greater claim to ownership of good C, defined simply as the house. Economists usually do not have the need to examine Honoré’s question of who has the greater interest in the house. I attempt to use the term “property rights” or simply “property” to encompass forms of ownership including full liberal ownership and any lesser form of ownership, and so I use this term much more often than ownership.

Although my focus is more closely related to the economists’ focus, I’m not searching here for the right conception of ownership, but an analysis of what types of property rights are possible and desirable. Despite this difference in focus, Honoré’s analysis is extremely useful, because any kind of property right can be defined in terms of Honoré’s 11 standard “incidents” of ownership, meaning the legal rights and duties that apply to ownership in most modern societies. They are:
1. The right to possess, 

2. The right to use, 

3. The right to manage (i.e. the right to decide how it is used and by who),
4. The right to the income the property generates,
5. The right to capital (i.e. the right to transfer property to others or to consume, destroy, or waste it),
6. The right to security (i.e. the right to refuse involuntary transfers),
7. Transmissibility (the right to transfer it to heirs), 

8. The absence of term (that ownership does not come to an end at specified future date unless voluntarily transferred by the owner or her successors), 

9. The duty to prevent harm (i.e. the duty not to manage one’s property in a way that potentially harms another), 

10. Liability to execution (i.e. that property may be seized by creditors, and possibly that it may be taxed or appropriated by the state), 

11. Residuary character (i.e. eventually other interests in the property would become extinct to the benefit to the owner).


According to Honoré, these eleven incidents constitute the standard incidents of full liberal ownership in most societies that recognize ownership, but these do not constitute absolute ownership, which he does not attempt to define. Although these rights and duties constitute full ownership as it is commonly recognized, many other kinds of split or partial ownership also exist, including easements, short term leases, and use rights.


I will attempt to define “absolute ownership” as incidents 1 – 8 and 11. Incidents 9 and 10 are the only negative aspects to ownership. A person who owns all the positive aspects of ownership with neither of the negative aspects has absolute ownership. Monarchs and dictators might be the only people who have experienced absolute ownership, but it is not an inconceivable concept. Private ownership has probably never been absolute, but ownership understood as “full” in the sense of all 11 of these incidents, is an extremely common institution, but it is not a fact of nature.

Too many philosophers (including Locke and Nozick) included have treated it as if it is, unquestioningly accepting that property rights naturally are and must be all full liberal ownership including 11 of these incidents. But the use of the institution of ownership is a social decision, and the question of whether a legal system should create full ownership or some lesser form of property rights in external assets is central to this analysis. The right of security ensures that a buyer has no right to demand that a seller sells a property right to full ownership. A purchaser can attain a property right that includes some but not other incidents of full ownership in many different combinations. For example, a tenant can acquire the right to posses, use, sometimes the right to manage, sometimes to right to income, a limited right of security, and some or all of the duty to prevent harm. The landlord gives up these property rights in exchange for compensation but retains security, transmissibility, the absence of term, the liability to execution, and the residuary character. If an individual attains a property right by the voluntary consent of others, she can negotiate, but cannot demand the type of property rights others will sell her. Therefore, Chapters 5 and 6 argue that society is under no obligation to put all 11 incidents of ownership up for sale to private owners.

The question for this thesis is not only how external assets can become owned but also what sort of property external assets can become. Property can be held by an individual, by a group, by a nation, collectively by the world, or it can be effectively unowned. Property rights held by any of these parties can consist in any or all of these 11 incidents. The questions of how a party can attain property in external assets under justice as voluntary agreements, and which incidents of ownership it can attain are the main subject matter of Chapters 5 and 6. 
Basic Income Guarantee


Both the chapters on freedom and the chapters on property argue for a “basic income guarantee” (BIG): The government provided, unconditional assurance that no one’s cash income falls below a certain level for any reason. By unconditional it means that the BIG is not limited by the imposition of requirements that individuals perform some kind of work or service in exchange for it. There is an enormous literature on the basic income guarantee, and therefore it is not necessary to go into it in detail here. 

The basic income guarantee has two principle forms, “basic income” (BI) and “negative income tax” (NIT). Basic income gives a small income to everyone, regardless of their private income. Negative income tax gives income only to those whose private incomes fall below a certain level. The important connections between the two is that they both unconditionally assure that no one’s income falls below some minimum level.

Chapters 2 – 4 argue for a basic income guarantee not less than enough to provide for each individual’s basic needs. Chapters 5 and 6 argue for a basic income guarantee not less than enough to make individuals at the bottom of the distribution of property willing to accept the property rights of others.
� The global interconnectedness of the economy might be said to imply a world society, but again, that issue is beyond the scope of this work.


� Van Parijs (1995) also argues that positions (such as jobs) in an imperfect market can also be considered assets. The argument that jobs can be assets is not important to the argument here.
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Chapter 1:


